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PWAC COPYRIGHT KIT

If You Write It, You Own It: Why Writers Need Copyright
Whether you write for traditional print publications or new electronic media, understanding copyright is vital to your business. Copyright ownership over your work is the only reason you are paid for the original and subsequent uses of your work. A good understanding of how copyright works will give you greater control over the work you own, help you to earn more money from it, or explain why you aren't earning enough.

The Canadian Copyright Act contains most of what you need to know about copyright. Here are some pertinent sections and what they mean to you:

The most important section, from a freelance writer’s point of view, states that you own everything you write. 

Section 13.(1) says, “...the author of a work shall be the first owner of the copyright therein.” This means that, once you write something, you own it. Copyright comes into existence from the moment that a work is expressed in writing. You don't have to register it, publish it or even intend it for publication. The 2006 Supreme Court of Canada decision in Heather Robertson et al v. Thomson Corp. et al makes strong confirmation of this ownership right and its relationship with fair payment when it states: 

“The central issue on this appeal is whether newspaper publishers are entitled as a matter of law to republish in electronic databases freelance articles they have acquired for publication in their newspapers — without compensation to the authors and without their consent. In our view, they are not.”

 – the entire SCC decision is at: http://scc.lexum.umontreal.ca/en/2006/2006scc43/2006scc43.html
A second important section of the Act is one that allows you to license your work to someone else for publication. 

Section 13.(4) says, “The owner of the copyright in any work may assign the right, either wholly or partially, and either generally or subject to limitations relating to territory, medium or sector of the market or other limitations relating to the scope of the assignment, and either for the whole term of the copyright or for any other part thereof, and may grant any interest in the right by licence, but no assignment or grant is valid unless it is in writing signed by the owner of the right in respect of which the assignment or grant is made, or by the owner's duly authorized agent.”
Careful management of the copyright licences you grant in accordance with these sections is one of the keys to making a living as a freelance writer. Helping you to understand your rights is what this copyright kit is all about. The kit contains three parts:

1. Copyright Basics: a few facts about licensing work to print and electronic publishers

2. Protect Your Rights: tips on protecting copyright

3. Copyright Tools: sample letters confirming an assignment and a standard freelance publication agreement

1. COPYRIGHT BASICS

Copyright gives you a time-limited right to determine how others may use your writing. In Canada, copyright control over a work continues for the lifetime of the author (you), plus fifty years. This means that should you write what turns out to be a very marketable and valuable document, you will be able to control that work and derive economic benefit from it for your entire lifetime. Your children and/or estate will then continue to benefit from your brilliant work for another fifty years. At the end of those fifty years, your work joins what is known as “the public domain,” a vast collection of human knowledge and creative work from which all of society (including researching freelance writers) draw immense benefit.

As a freelance writer, the best way to derive the greatest economic reward from copyright is to license one individual work to many non-competing publishers. While there is only one copyright in any given work, that copyright  is a bundle of different rights and may be divided as you like. This section describes how to do that. When you license your work to any publisher, a contract or letter of agreement is used to spell out the details.

Some clients offer contracts that, when signed, mean that you automatically assign or transfer ALL copyright to them. The federal and provincial governments are entitled to copyright ownership of material written for them under their direction or control, although it is possible to negotiate otherwise. Corporate clients often want all copyright. If you agree to relinquish all copyright for a written work, you should expect to be paid more, because you will no longer be able to earn money from its resale. 

If you're a staff writer, your employer usually owns your copyright, although this too is open to individual negotiation. If you work on staff at a magazine or newspaper that owns your copyright, you still retain the right to restrain your employer from publishing a specific piece otherwise then as part of a newspaper, magazine or similar periodical, unless you are subject to an employment agreement that says otherwise.

If you want to make the most of your copyright, resist selling, licensing or transferring all copyright to your work. Even when you wish to license numerous rights simultaneously, resist lumping them together in a blanket contract for a single fee. Negotiate each right independently to ensure that your clients pay for the uses of each one, and to maintain the understanding that each usage right belongs naturally to you, the original creator.

Print Rights

Print rights once covered all publications that existed. Even then, before the age of electronic rights, there were beneficial ways of carving up your copyright to increase your earnings. Many of these methods still apply. Copyright can be divided into two basic types by time (sequential rights) and territory (geographic rights). 

Sequential rights include first and second rights. A ‘first right’ means that your client is licensing the right to publish a story first - something that’s very important to some publishers. A “second right” covers any publication after the first time.

Geographic rights limit the publication of a work to a specific area and usually only apply to a "first right." Geographic rights can expand as far as "galactic rights" or be specific to an individual city. Usually, a geographic right limits publication to a continent or a country. You could sell the same story to three different publishers by licensing "first Canadian rights," "first US rights" and "first European rights."

It was once common to license “serial rights”, but this language should now be avoided. A serial right traditionally covered the right to publish in a periodical or "serial" publication, but the word “serial” has come under legal scrutiny with the advent of electronic publishing. Some publishers argue that serial rights expand beyond print publication and include electronic database or World Wide Web rights. This question has for the most part been settled by the Supreme Court of Canada, but to avoid possible confusion, it is better to specify “print rights only,” if you intend to limit the licence to print publication only.

In some instances, particularly when licensing second rights, it is better to use language that avoids questions of geography and first or second rights. In this case, you could simply license "one-time print rights". This licence grants the publisher the right to use your work once, only in print. This way, you can sell the same article to a number of newspapers simultaneously, just as a syndicated columnist does, or perhaps sell second rights without explaining where the work has previously appeared unless you are asked. Be aware that it is unethical to license rights to the same story to publications who compete for the same readers. PWAC recommends writers always represent their work and copyright in the most professional and ethical manner.

Electronic Rights

Many magazines and newspapers publish electronic versions of their publications via the Internet. Publishers also sell or sub-license their content to a variety of commercial databases.

Writers deserve to earn a fair return for their work, no matter how it is used. Publishers often complain that they’re making no money from electronic publishing. Whether or not this assertion is true in a particular instance, it is not a legitimate reason to offer little or 

nothing to the writer. These same publishers pay for the computer, Web designers, Internet space, etc. Writers should not be expected to subsidize new business models for publication.

Avoid blanket all-rights clauses that effectively transfer your entire bundle of rights. You may wish to licence all uses if the compensation for doing so is very good, but it is best to be specific about these uses. If you are licensing Web rights, limit where your work may be used, preferably identifying the specific Web sites where your work may appear, otherwise you may find it used anywhere on the Internet. Identify the particular database or  databases which are to be covered by the licence you are granting. Finally, put a time limit on the licence. Consider licensing the work for the shelf life of a periodical - three months for a quarterly, for example. A one-year licence is also common.

To reiterate, the two basic rules of electronic-rights licensing are:

 be specific;

 put a time limit on it.

Be vigilant in watching for violations of your copyright. Regular searches of the Internet will often turn up copyright violations, and these should be firmly and politely challenged, with an offer to negotiate usage rights, or a request for the unauthorized usage to cease.

2. PROTECT YOUR RIGHTS

The best way that you can protect your copyright is to ensure that the terms of your licences are put into a written agreement and included on invoices that clients receive before your work is published.

Get It In Writing:

· Negotiating an agreement that is clearly understood by you and your client is key to protecting your rights.

· ALWAYS send a letter to the client outlining all of the salient points of your agreement. This way, any discrepancies between your understanding and your clients' understanding can be discussed and straightened out before work on a project begins.

· Whenever possible, use PWAC's "Standard Freelance Publication Agreement." It ensures that the points you need to clarify are fully documented.

· Large companies often issue purchase orders. These should be checked for terms and conditions concerning copyright and amended if necessary.

· Always include your terms regarding copyright on your invoices and ensure that clients receive invoices before you receive payment for your work and prior to publication. Preferably, you should include an invoice with your work when delivering it to the client. If a publisher responds by paying the invoice and publishing the article, then a dispute later arises, you'll be able to argue that the publication agreed to your terms or they wouldn't have published the article.

One example of the type of copyright terms that could appear on your invoice:

“copyright terms: one-time Canadian print rights in English only. If the article is not published within 12 months of delivery, all rights licensed revert to the writer without penalty or cost. All other rights reserved by author.”

3. COPYRIGHT TOOLS

Letter Confirming Assignment

In the absence of any other document, send a version of this letter to your editor or publisher when you receive an assignment. While not as strong as a letter of agreement or contract signed by both you and the Editor or Publisher, it will be evidence of a written record of the agreement between you.

The letter is written in a format that allows for flexibility in different situations. The main body of the letter, as written, outlines a bare bones freelance writing assignment. Following it are details of the types of licences that you might negotiate and a list of optional clauses, which you might add to the letter if you feel that the situation warrants it. (Of course if you can get the Editor or Publisher to add his or her signature following yours at the end of your letter, you will have a letter of agreement and will be in a better position.)

Dear [editor/publisher]

Thank you for this opportunity to write for [name of publication]. I am writing to you to confirm the details of this assignment.

I will write a [length] article on [description of article]. Deadline for the article is [date]. Payment will be [amount per word/flat fee/amount per hour] and will be made on [acceptance/publication]. This payment will be for a licence of [licence details].

If you have any concerns about this description of the assignment, please contact me immediately as I will be starting work right away.

[Add optional clauses as appropriate]

Looking forward to working with you.

Sincerely,

[writer]

Licence Details:

· First Canadian print rights only

· or first North American print rights only

· or  one- time print rights

· or one- time CD-ROM rights

· Right to publish on the Website [URL], from [date] to [date]

· Right to publish on the Website [URL] for [period of time]. Please inform me on what date you initiate this licence.

· Right to publish in the archive portion of the Website [URL] for one year. This licence may be renewed annually for a payment of [amount]. If I wish to terminate this licence, I will give notice at least one month before the licence is due to expire. 

· Right to store on the database [name] for [period of time]. Please inform me on what date you will initiate this licence.

· Right to store on the database [name] for one year. This licence may be renewed annually for a payment of [amount]. If I wish to terminate this licence, I will give notice one month before the licence is due to expire.

Optional Clauses:

Delivery and Acceptance

· I will deliver the article to you in [hard copy, by email] in [insert computer program] format.

· Please notify me within 10 days of my delivery of the article whether the article is acceptable or requires revision. If I do not hear from you in this time, I will consider that the article is accepted.

· I will be pleased to provide up to [insert number] rewrites, as reasonably requested.

· Please forward a copy of any editorial changes that you make to the article in time for me to review prior to publication.

· If the article is unacceptable and you believe that rewriting cannot make it acceptable, you will pay me a kill fee of 50% of the total fee. If the article is not published for any other reason you will pay the entire fee. In either instance the rights will revert back to me if it is decided that you will not publish the article or haven’t published it within twelve months of delivery. 

Payment

· Payment will be made within [number] days of [publication/acceptance]. After this date interest of [percentage]/month will be charged.
Copyright

· My copyright notice should appear at the bottom of the article as follows:  Copyright © Jane Q. Scribe, [Company], 20__.

· If you do not publish the article within 12 months of delivery, all rights to the article will revert to me. 

· You may store the article on your database for legal reasons only, including documenting the assignment (in other words, the article is not available to the public). 

· I retain all other rights to the article, including photocopying and other reprography, database, CD-ROM and all other electronic rights. 

· If in the future you wish to use the article in any way other than is allowed by the licence agreed to in this letter, I will be pleased to negotiate terms with you at that time.

Legal

· I will alert you if there is anything in the story that I think might present legal risks. In the event of a libel action, I will support the magazine morally and co-operate with the defense. You will be responsible for hiring a lawyer to review the story and for paying for my defense, if necessary. If advisable, you will provide a separate lawyer for me.
Expenses
· You will reimburse me for expenses I have in completing this assignment. These expenses [may or will] include [travel, telephone, meals, accommodation].
General

· The terms outlined in PWAC's Standard Freelance Publication Agreement shall apply.

More Information about copyright:

· read the Canadian Copyright Act, which can be found at http//laws.justice.gc.ca/en/C-42

· contact PWAC’s National Office at 215 Spadina Ave, Suite 123, Toronto, Ontario, M5T 2C7; phone(416) 504-1645; e-mail info@pwac.ca
REMEMBER: You wrote it; therefore you own it.

PWAC Copyright Kit - page 1

